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Context

In the European Union (EU), Environmental Impact A ssessments (EIAs) are
implemented through the EIA Directive (85/337/EEC), which entered into force in

1985. The Directive applies to public and private projects with evident or potential

impact on the environment. Such projects are defined in Annex | and Annex Il of the

Directive: the first annex is a list of projects for which EIA is mandatory (e.g. long-

distance motorways or installations for the disposal of hazardous waste), while the

second comprises projects for which Member States (MSs) can chooséf EIA is required

(e.g. roads waste disposal installations, floodrelief works) following a process of
6screeningd which takes into account <criteria

The Directive has been amended three times since 1985. In 1997, Directive 9/11/EC
brought a widening of the list of projects for which EIA is required, included new
screening criteria in Annex Il and requirements for minimum information. In 2003,
Directive 2003/35/EC aligned EIA legislation with the Aarhus Convention on public
participation in decision making and access to justice in environmental matters. Finally,
in 2009, Directive 2009/31/EC further amended Annexes | and Il by adding projects
related to the transport, capture and storage of carbon dioxide (COy)1.

Intscurrent form the Directive is seen as fAone
of environment al pr ot ect i2.oNevertheless,ea numlbee afc e I n
problem areas were identified in previous studies:

91 Consideration of all Annex Il criteria in the screening procedure;

1 The designation process of national thresholds for Annex lll;

1 Public participation in the screening and scoping procedures;

1 The amount of time allowed for judicial review of screening and scoping decisions;

1 Assessmentofprojct s as a whole and not in sections
slicingd),;

1 Consideration of all potential impacts of projects;

1 Consideration of all alternatives and solid justification for the ultimate choice;

1 Examination and approval of the EIA by an in dependent expert body;

1 Implementation of EIA finding and recommendations throughout project

development3

In Central and Eastern European (CEE), the implementation of the Directive has been
disputed. Concerns on its implementation are related to the subjectivity of experts, who

' EIA European Commission, 2014
% Review of the EIA DirectivEOEE, Justice and Environment, EEB, Greenpeace
3 .
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http://www.justiceandenvironment.org/_files/file/EIA_Position_paper_final.pdf

are allegedly more likely to provide a convenient assessment for the developer rather
than an accurate description of environmental impacts 4. Also, contesting the EIA results
and methodology within the national legal framework is seen as extremely difficult, if
not impossibles. Other inadequacies were linked to the inappropriate or lack of
alternative choices and limited public participation, with public input being largely
overlooked, public announcements scarcely visible and opportunities for participation
restricted by short periods of time for comments and interventions é. The following
sections of this paper will look into performance of the Directive in three CEE countries
and provide an update to the current status of EIAs implementation performance as well
as add to the list of already discussed challenges.

Estonia

The EIA procedure is gererally perceived as ineffective in Estonia. A research survey

carried out on issued environmental and construction permits in the Harju County i
Estoniads most dy nami t tound that apbprexienhtelyphalino§ ther e gi o n
ElAs did not alter the decision of issuing bodies, a situation valid both for mandatory

ElAs and EIAs initiated on judgment basis’. Among the latter, there was a high
proportion of EIAs that showed no post -project effect on the environment, which led to

the conclusion that reconsideration of judgment practice should be taken into account.

An EIA may be initiated if:

1 license for an activity that would presumably lead to material environmental
impact is sought for;

1 license for an amendment of an activity that would presumably lead to material
environmental impact is sought for;

1 an activity is planned, that would either by itself or in conjunction with other
activities presumably lead to material impacts of the Natura 2000 network area 8.

Activity licenses include building permit; permit for use of construction works;
integrated environmental permit; permit for the special use of water; ambient air
pollution permit; waste permit; hazardous waste handling license; radiation practice
permit; n atural resource extraction permit; prospecting permit; geological investigation

* EIA comprehensive report. Justice and Environtn2012
5 .
Ibid.
® Ibid., Review of the EIA DirectivEOEE, Justice and Environment, EEB, Greenpeace
"Heinma and Poder 2010
8 State Information Portal 2011
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permit; other document permitting planned activity in relation to a presumably material
environmental impact 9.

Saaremaa connection link

A fixed transportation link (Saaremaa)between mainland and Muhu Island has been in
the planning since 1997. The first works in this sense were executedby a committee
responsible for carrying out scientific and feasibility research and informing the public
with regard to both positive and negative impacts of the proposed project. This included
performing geological and environmental protection surveys and identifying possible
utility lines. By spring 2002, 85% of a public opinion poll respondents from the country
where the link was planned were in favour of the project construction, while only 9%
were against it. At a national level, 66% of respondents agreed with the construction and
13% opposed ito.

At the beginning of 2005, the Ministry of Economic Affairs and Communications

contracted a Danish company - Ramboll Danmark A/S. The company had to carry out a
financial activities' analysis and feasibility studies of the environmental impact of the

project on Saaremaa fixed link. On the basis of the surveys the Government of Estonia
was not able to make the decision of principle. The problems arose from complaints

from environmental organizations and non-compliance with European Union

legislation T the surveys did not include Natura 2000 assessment although the fixed

link is planned to be built on the Vainamere Natura site (see Fig.1l). TheEstonian

Council of Environmental NGOs (EKO) has been involved in the work of expert

committee lead by the Ministry since 2003. On numerous meetings the sustainable
transport experts from EKO argued that the project is not part of the sustainable
economy.

Since 2005 when Ramboll Danmark A/S started the financial activities' analysis and
feasibility studies of the environmental impact of the project EKO members have
commented on various public reports and statements in media and in personal letters.
WSP Finland OY, the contractor body for EIA released the final report in November
2010. However, Estonian environmental NGOs did not agree with the EIA conclusions
and found that the assessment didnot take into account the actual impact to mammals
(seals) and birds. In 2010 EKO, Estonian Ornithological Society and Estonian
Teriological Society sent their comments to the EIA and Natura 2000 assessment report
stating that the bridge would harm marine and coastal ecosystems

° Ibid.
10 CEEweb, 2010
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Fig. 1) Planned routes of Saaremaa fixed link (top. Source: WSP 2009) and coverage of
Natura 2000 site in the project area (in stripes, bottom. Source: EEA 2014)



An expert study on seals concluded thatii si gni fi cant negative
ringed seal migration cannot be ruled out and therefore no infrastructure that can harm

ringed seal including bridges ove# Thelsaner

study found that the impact of the project would not only have local impacts, but it
could affect the ringed seal subpopulation from the Gulf of Riga, in the territorial waters
of both Latvia and Estonial2

In March 2012 NGOs compiled a complaint with two international experts but the State
Environmental Board did not take the complaint into ¢ onsideration as this was not their

legal obligation. Accordingly, NGOs agreed to send an official note to the government

with the complaint materials and a common statement that if the government will

decide to start building the fixed link and will rely on the current EIA, then
environmental NGOs are ready to challenge the decision in court. While no answer has
yet been received,the government has also not yet embarked in taking any decision.

Following a meeting of expert commission on the Saaremaa linkin December 2012, the
Ministry of Finance announced that the project is too expensive if it was to be funded
from the Estonian state budget and there were no possibilities to finance the bridge
from EU finances. Therefore, the Road administration concluded that the project is
currently too costly and a reassessment of the building costsshould be carried out in 5
years to see what arethe new financial possibilities. Consequently, the project will be
discussed again in 20182020 and if it passes the costbenefit analysis, then the
construction time is expected to be between 20252030. Nevertheless, a all counties in
Estonia started the spatial planning process in 2013, it became clear that Saare and
Laane counties areplanning by allocating room for the possible future link into their
planning documents. However, the ferry service has improved significantly and the
proportion of people in Saaremaa who are interested in the fixed link has dropped to
half of the population .

Bulgaria

In Bulgaria, the Environmental Protection Act (ZOOS) regulates the implementation of
procedures for environmental impact assessments for investment proposals. EIAs are
required before the construction of nuclear or thermal powers stations, and any

I Expert opion of Mr. ValdBilats 2012Mr.ValdisPilats is a member of HELCOM ad hoc Seal Expert Group and a

Latvian mammal expert
“1bid.
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manufacturing facilities, slaughterhouses, large farms, roads, hotels, resorts, sports
facilities, etc13. Conducting an EIA goes through severalstages which include:

1 notifying the relevant environmental protection body and the affected local
inhabitants;

preparing a report;

public consultations;

issuing an EIA decision;

control over the implementation of the terms and conditions of the EIA decision ,
carried out by the Regional Inspectorates on Environment and Water (RIEW) , Water
Basin Directorates and National Park Directorates4.

However, although EIA legislation seems to have been transposed into national law, the
EU Commission has recently decided to take Bulgaria toCourt over its failure to protect
unigue habitats and important species. The infringement decision (IP/13/966) is related
to authorization of a number of wind turbine and other development projects in the
Kaliakra region, a migratory route and resting plac e for highly endangered species?>.

= =2 =4

Kamchya Development Project

In Bulgaria, a large tourist resort is planned to be built on a significant part of the grey
dunes at the Natura 2000 sites Kamchya and Complex Kamchya. The sitesprotect the
biggest and most biodiversity rich Bulgarian dunes, which are habitats for a number of
rare or endangered speciesand priority habitat . The dune complex is more than 6 km
long and between 100 and 500 meters wide. Currently, the project concerns three
Natura 2000 sites (see Fig.2 below) The only step that the investor needs to take before
starting the construction on te rrain is the handling of the building permit according to
the Spatial Planning Act. According to experts!é, the possible start of the construction
works on the project covering in total 310 ha would not only significantly affect the
integrity of the concerned Natura 2000 sites, but would lead to the significant
deterioration of the natural habitats 1130, 2110, *230, 2180, 2190and 91F0 (App. 8),
total destruction of the populations of Testudo graeca, Testudo hermanniand Emys
orbicularis in the Kamchis SCI, as well as disturbance of the bird species in Complex
Kamchia SPA(BG0002045 , area 10 075 ha) (App. 9).

¥ EU Commission 2012

*Ibid., Grigorova 2008

*Press release of the European Commission 17 October 2013. Environment: Commission takes Bulgaria to Court
for failing to protect endangered species

"®rina Mateeva, Birdlife Bulgaria and Alexander Dountch®8 A
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Fig.2) Planned Kamchya development project (in brown) and overlap with current
Natura 2000 birds (left) and habitats (right) sites (source: BBF, 2010)

A number of legal breaches were identified during the expert analysis, all of which are
detailed in table 1 below. It was concluded that due to the purposeful denial of access to
public information regarding the environmental authorisation of the DSP -BP by RIEW
Varna (4 court cases started against denials of the RIEW Varnawhat is direct violation
of Art. 3 (7) of the Directive 2001/42/EEC) the NGOs have missed all terms for appeals
and all terms according to art. 102 of the Administrative -procedural Code, which would
give them the possibility to request the Municipal council, the Dolni chiflik Municipality
and MOEW, to cancel its decisions listed above.

Decision

Expert analysis

By Decision @ E ¥320 -
0L /06.08.2007

Varna (App. 1) regarding a
SEA screening the actualisation
of the General Spatial Plan
(GSP) of the Municipality of

The actualisation of the GSP designated the
territory of the ex-pr ot ected ar ez
territories with all owab
The actualisation of the GSP conerns at least 4
designated then N2000 sites. However, the decision
of the RIEW Varna is issued before coming into




